Federal ESPC Steering Committee Meeting

11:00 – 3:00 PM

27 July 2004

Washington, DC

Draft Minutes
Attendees are included on a separate email attachment.
TOPICS COVERED DURING THE MEETING

1.  Skye Schell - Report Status of ESPC Legislation.  
A provision has been added to the Senate version of the Defense appropriations bill to extend the sunset provision to the end of FY 2005.  This will be retroactive to include FY 2004.  The provision includes water, but does not include all of the provisions included in HR 6.  It is assumed the House will agree with the extension after 7 September, however there may be opposition from those members pushing for a comprehensive energy bill.  

The CBO scoring issue is a concern, but likely to be less of an impediment for a short extension than for doing away with the sunset altogether.  This is a result of the magnitude of dollars involved for a one-year extension versus an indefinite program life.

OMB requested agency input by 23 July 2004, and has given DoD an extension.  DOE sent out proposed language to other agencies that use the Super ESPC program and want to continue to support it.

The Federal Energy Management Advisory Committee (FEMAC), chaired by Cyndi Vallina, is developing a comprehensive report, with recommendations.  The recommendations include changes to M&V and certified PFs.  The finished report will go to David Garman, at DOE.

FEMP held an alternative financing meeting three weeks ago to discuss various options for moving alternatively financed performance contracts forward during this period without ESPC authority.  The meeting focused a great deal of time on BPA and UESC options.  FEMP is now developing guidelines for the use of BPA to assist agencies in pursuing projects.

2.  Tatiana – Update on DOE ESPC Changes
The DOE ESPC IDIQs have been in place for more than five years.  As a result, they can entertain suggested changes to the contracts.  FEMP has developed a draft of the proposed changes.  The contract holders have been able to suggest changes and comment on the proposed changes.  Doing away with the Regional boundaries of the contracts was considered, but will not be adopted.  DOE is considering changes to the provision that address financing in order to make the financing more transparent.  They have gotten a lot of push back from the ESCOs about submitting three financier bids.  The ESCOs feel it will break up solid relations they have developed with their financiers, and will result in a lot more paperwork.  This issue is still being worked, and there will be a meeting held Wednesday afternoon, at the end of Energy 2004.

For FY 2005 FEMP will hold two PF/ESCO/M&V meetings.  One will be held in Washington, and one is tentatively scheduled for Port Hueneme.  It’s not clear if an M&V workshop will be held to train financiers, however some of the IDIQ modifications attempt to better layout the M&V requirements and clarify for financiers.  The idea is that if they better understand it they will not be as negatively concerned about it, which should lead to better rates.

An afternoon long M&V module is now included in DOE’s Super ESPC workshop.  The Washington workshop was given recently.  Five people from GAO attended the M&V portion, and one person attended the entire workshop.  It is hoped that this will help them better understand the ESPC process.

DOE’s IDIQ contracts will be recompeted in 2007.  The Air Force is not planning on recompeting its IDIQs, and is looking at other options to include the DOE contracts.  The Navy, and all of DoD, continues to have to consider cost when selecting an ESCO.  This causes significant problems, since the ESCO doesn’t have any real pricing information until the initial proposal is developed.  Solutions to this issue discussed included addressing it in the rewritten 10CFR436 and getting the DFARs changed to exempt ESPCs from the cost consideration requirements during contractor selection, from IDIQ contracts.

Actions:   


1.  Tatiana will forward the proposed changes to the DOE IDIQ contracts to Dave for inclusion in the minutes.

2.   Dave will distribute with the minutes.

3.   Any committee members who wish to comment should get their comments to Tatiana as soon as possible, since the changes will be discussed with the ESCOs at the meeting following Energy 2004. 

4.   DOE will provide user agencies with the opportunity to review and submit input for the recompete RFP before it is issued.

3.  Cmdr. Tomiak and Tatiana – GAO Audit Update
There are currently two GAO audits being conducted, which relate to ESPCs.

1. The Senate Budget Committee sponsored one audit that relates to the financing of ESPCs, related to the scoring issue.  This audit team has scheduled an exit briefing for mid to late August.  They have not shared any information about the conclusions with DoD.  They have only shared background type draft appendices with DOE.  One of the issues that the auditors seem to have focused on is the legislative requirement to return 50% of savings to the Treasury.  The team seems to be in favor of deleting that requirement.  Doug is drafting information regarding this issue for the auditors.  He will pass to the Steering Committee for comment.

This audit is of concern because of the tremendous potential impacts it could have on the program.  CBO scoring will make getting authorization for the program from Congress difficult, and will tie it to budget considerations.  If OMB, which has to date determined not to score the program, decides to score the program, based on the CBO determination, it is felt the program will not be able to find facilities interested in pursuing projects.  This is based on the fate of other innovative programs that were effective until they were scored by OMB, after which time they died.

2. The House Government Reform Committee is sponsoring the second audit, which focuses on the programmatic aspects of ESPCs.  The sponsors of this audit appear to be supporters of ESPCs and there is less angst about this audit.  The Audit team has identified a number of shortcomings with the program, however they are the same shortcomings that the Agencies involved with ESPCs have identified and are addressing.  Many of the working groups that DOE and the Steering Committee have formed are striving to make program improvements in those areas.  The sponsors of this audit have contacted FEMP about meeting at the end of August.

Various groups that have been interviewed by the auditors mentioned that they were asked a lot of probing questions, without any time to prepare for them.  They are concerned that they may have given misleading or incorrect responses as a result.  The Navy has requested agendas from GAO prior to any conference calls or meetings.  This has helped the Navy participants better answer the questions, though the auditors do tend to go into other areas as well.  The auditors are also going to various agencies that use the contracts and digging into those projects.  A process was started several months ago for agency representatives who are interviewed by the GAO team to take good notes regarding those meetings and pass them around to the members of the Steering Committee.  This will help us identify inconsistencies in the way the program is administered by the various agencies and help us provide better more consistent answers to GAO, while it helps us improve the program.  All members of the Committee were reminded to pass on any information about the interviews possible.

It was mentioned that GAO recently completed an overall analysis of the Postal Service.  They are currently evaluating the USPS use of ESPCs.

 Action:  Doug will provide the Committee for comment, the draft information he is to provide GAO related to the 50% return of savings to the Treasury.

Committee members will provide any input back to Doug as soon as practical so he can get it to GAO in a timely manner.

4.  Doug Dahle – 10 CFR 436 Revisions and Action Items
An update is required of the Rule any time the legislation is changed.  These changes are considered technical changes and are relatively quick.  Such a change will be required once the legislation is passed.

Doug has developed other suggested changes to the Rule (EPACT with changes and proposed changes, S2400 Defense Authorization Act for 2005 ESPC excerpt, Explanation of proposed Rule changes, draft changed rule - attached) that were not envisioned when the Rule was initially written, but have become apparent as the program has changed over the last 10 years.  The process to make these changes can easily take a year or more.  It was suggested that a working group be formed to refine the suggested changes to the Rule and at the same time work to make related changes to the FAR and DFAR.  The Committee voted to form such a working group.  Cdr. Tomiak will coordinate with the Services to determine who from the Services will participate in the working group.  Tatiana will coordinate with GSA to get representation from them to work with the group.

The committee discussed why DOE elected to waive the requirement to make ESCO comply with Cost Accounting Standards.  The ESCOs made a strong enough case to the FAR Counsel that CAS did not apply and would be overly burdensome that the FAR Counsel agreed. 

Actions: 

1. Cdr. Tomiak will coordinate with the Services for DoD participants and pass to Doug.

2. Tatiana will coordinate with GSA to get representation from them for the working group. 

3. Doug will chair the working group and develop, with the group, objectives, deliverables etc. consistent with other working groups to be posted on the web site.

5.  Pat Hughes – Update from the Price Reasonableness Working Group
As DoD was preparing for the GAO audit, it was observed that many different approaches were being taken to determine price reasonableness.  It was felt that these approaches should be investigated to determine if there were shortcomings and what the best practices are.  The working group was formed to make these determinations.

The update from the working group is attached.  The chairman of the working group provided three recommendations.  The Committee determined that the chairman should get working group consensus on the recommendations before passing them to the Committee for decision.  It was determined that these recommendations can be passed to the Committee via email, rather than waiting for the next meeting in October.

The Committee requested the working group:

1. Develop a document outlining the approach they will take and information needed.

2. AF has contracted to explore price reasonableness methods.  They will contribute their findings to the working group.

3. The working group should develop recommendations for implementing their recommendations, for instance in changes to regulations, contracts, or publishing best practices.

Actions:  

1. Tatiana will contact VA and GSA about participating in the working group.

2. Working group chair will discuss recommendations with the working group and then send those adopted by the working group to the Committee for consideration.

3. Working group will develop documentation outlining their approach and information needed.

4. Working group will develop information to be posted on the web site.

5. Working group will develop recommendations for implementation of their findings.

6.  Satish Kumar – Update on Working Group Status and QA & Improvement Team Web Site
Goals and objectives of the ESPC Quality Assurance and Improvement Team as well as updates of the M&V plan and reporting working group, O&M reporting working group, and advanced metering working group were provided in the attached presentation.  The performance period administration working group has developed a draft package and is testing it on four projects that are completing installation over the summer.  The commissioning working group has developed draft guidance and is testing it in projects for the next year. 

The Navy is the lead in developing DoD’s advanced metering policy, in anticipation of passage of the Energy bill.  The Navy policy is based on their experiences at three fully metered Navy installations.

It was determined that there should be a protocol for adding information to the web site.

Actions:  

6. Doug will develop information for the web site for the 10 CFR 436 revision working group.

7. Satish will develop protocol for adding information to the web site, to include full versus limited access portions of the site.

8. Cdr. Tomiak will send the latest draft metering policy to Satish to include on the web site.

7.  Dale Sartor – Update on Last Quality Assurance & Improvement Team Summit
At the end of the last summit the participants were asked for input regarding which topics the team should address next.  The results of the voting were presented to the Committee (attached).  The top six vote getters were discussed to varying degrees.  The QA&I Team was looking for authorization from the board to pursue one or more of the top six items of interest to the Team.  The Committee was not able to provide those decisions based on the amount of information and time to consider.  Cdr. Tomiak and Tatiana will discuss the topics and provide input to the Committee.

The Committee did determine that a working group is not needed to determine whether or not to replace the existing FEMP M&V Guidelines.  The Committee unanimously voted to use the IPMVP supplemented with implementing guidance for Federal projects.  

Actions:  Cdr. Tomiak and Tatiana will discuss the five remaining topics and provide feedback to the Committee.

8.  Cdr. Tomiak – Update on Energy Savings Discrepancy Resolution
The Federal government has put a number of energy efficiency projects in place using various contract vehicles.  These vehicles include direct appropriations, ECIP, UESC, ESPC, and others.  It is clear that these projects save energy and funds, however facility utility bills often don’t reflect those savings.  This becomes problematic when auditors or other outside observers evaluate the programs.  

The working group is tasked with trying to correlate savings from various projects with overall utility bills.  Cdr Tomiak and Tatiana will determine how to fund this analysis.  

An update of the working groups efforts and some summary information about those case studies the group has found is attached.  The working group had tried to get the Ft. Polk case study done by Oak Ridge, but was unable to get it.  They were instructed during the meeting that John Shonder can get them the case study.  Paul Fennewald had detailed audits performed on various Coast Guard sites that have installed ESPCs.  He will send copies of those reports to Satish.

Actions:  

1. Satish will contact John Shonder to get Ft. Polk case study.

2. Paul Fennewald will send Satish audits conducted by the Coast Guard.

Next Meeting:
25 October 2004, Washington, DC, 901 D Street SW, Suite 930

